to the day of the accident.  He also indicated that the respondent had
never previously been cited for any similar violations, and to his
knowledge had no problems with controlling the high walls prior to the
accident in question (Tr. 72).  His rationale for issuing the second
violation is stated as follows (Tr. 76):

JUDGE KOUTRAS:  But there is no question in your
mind that Mr. Spurlock Issued the second citation because
of what I have just recited, that he believed that the
accident resulted from an obvious hazardous condition on
the high wall which should have been detected by the on-
shift Examiner.

MR. GROOMS:  I believe that that is correct, is it,
Mr. Spurlock?

JUDGE KOUTRAS;  Is that right?
THE WITNESS: Yes.

Harold C. Copeland testified that he is employed by the State of
Tennessee as a mine inspector and that is presently engaged in duties
connected with the training of state mine inspectors. He also owned a
strip coal mine for about a year and is familiar with high walls. He
confirmed that he was called to the mine in question the day after the
accident and coordinated his inspection with MSHA's Inspection of the
accident scene.  He identified exhibits P-4 and P-5 as photographs of
the scene of the accident, and also identified photographs which he took
during the inspection (Exhibits P-14 through P-17, P-21; Tr, 77-80),

Mr. Copeland testified that the conditions depicted in exhibit P-15
show loose overhanging rock and major vertical cracks.  The loose rock
on top of the highwall area depicted in the photograph are hazardous, but
he did not know about the cracks shown because "there is no way to tell
what those cracks lead to" (Tr. 81). When asked what should have been
done about the wall, he replied "if it was this way before there was men
working under, it should have been scaled down and-cleaned up. The loose
rock should have been taken off of it" (Tr. 81). Referring to the cracks
which appear in exhibit P-21, he indicated that they may have been caused
by prior blasting, but that there was no way to know for sure (Tr. 82).
The present cracks however, would present a danger of the rock falling,
but he did not know if they were from the area where the original fall
had taken place (Tr. 83).

Mr. Copeland expressed an opinion that the fatality was caused by
falling rock, and he conceded that the loose rock which he observed was
present after the accident occurred.  However, from his experience, he
did not believe that the high wall which he observed the day after the
accident would have looked any different the day before (Tr. 90).

1055teeth" marks present on the high wall from the shovel (Tr. 57).
